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LB 1150 , 1 1 3 3 , 113 5 , 1 13 6 , 11 3 7 , 111 5

T he Committee on Ju diciary met at 1: 30 p . m ., M o nday ,
Februar y 2 , "006, in Room 11 1 3 of the State Ca pitol,
Lincoln, Nebraska, for the purpose of conducting a public
h ear i n g o n LB 1 15 0 , LB 113 3 , LB 1 13 5 , LB 113 6 , LB 113 7 , and
LB 1115. Sena tors present: Pat rick Bourne, Chairperson;
Dwite Pedersen, Vice Ch airperson; Ra y Aguilar; Erni e
Chambers; Nike Flood; Nike Foley; and Nike Friend. Senators
absent : J ean n e C ombs.

SENATOR BOURNE: Welcome to the Judiciary Committee. This
is our seventh day of committee hearings. We are hea ring
six bills this afternoon. I'm Pat Bourne. I'm from Omaha,
the 8th District. To my left is Sen ator Aguilar from
Grand Island. To my immediate left is Laurie Vollertsen,
the committee clerk. T o my right is M i chaela K ubat, th e
committee counsel. I' ll introduce the other members as they
arrive. Please keep in mind that senators have other duties
and obligations to do throughout the day, so they' ll be
coming and going. If they h appen t o leave d uring y our
testimony, please don't take o ffense to that. They' re
simply conducting legislative business. If you pla n to
testify on a bill , we' re going to ask that you sign in in

Please print your information so that it is easily readable
and can be entered accurately into the pe rmanent record.
Following the in troduction of each bill, I will ask for a
show of hands to see how many people plan to testify on a
particular measure. We ' ll first hear the introducer, then
we' ll hear proponent testimony, opponent testimony, and then
we' ll have neutral testimony at the end. When you c ome
forward to testify, please clearly state and spell your name
for the r ecord. All of our hearings are transcribed and
your spelling of your name will help th e tr anscribers
immensely. Due to the large number of bills, we here here
in the judiciary committee, we utilize the timer s ystem.
You' l l s ee that on the testifier's table there. Senators
introducing the bill get five minutes to ope n and thre e
minutes to cl ose if th e y ch oose t o do so . All other
testifiers get three minutes to testify, exclusive of any
questions the committee may ask of you. The blue light goes
on at t h ree m inutes, the ye llow light c omes o n as a
one-minute warning, and when the red light comes on, we ask
that you stop. The rules of the Legislature state that cell

advance at the on-deck table where Senator Cornett is at.
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phones are not allowed, so if you have a cell phone, please
disable it so as not to distract the committee. Reading
someone else's testimony is also not allowed. If you ha ve
some testimony you'd like to enter into the record, give it
to the page and we' ll enter that in, but we won't allow you
to read it. With that, we' ve been joined by Senator Flood
from Norfolk. Senator C ornett t o open on Leg islative
Bill 1150. As S enator Cornett gets ready to testify, can I
have a show of hands of those fo lks here to tes tify i n
support of this bill? I see three. Those in opposition? I
see one. Thos e neutral? I s ee none. Sen ator Cornett,
welcome.

L B 115 0

SENATOR CORNETT: (Exhibit I) Good afternoon, Chairman
Bourne and me mbers of the Judiciary Committee. My name is
Abbie Cornett and I represent the 45th Legislative District.
I am here to introduce LB 1150. I have brought LB 1150 i n
part to make th e co mmittee aware of what the statewide
Automated Fingerprint Identification System, or AFIS , is,
and what some of the problems have been in finding a steady
funding stream. AFIS is a system that through either l ive
scan wor kstation or ten-p oint work station rece ives
f ingerprint identification, which i s used to create a
criminal history. LB 1150 is a bill which will maintain and
upgrade the statewide system. Currently, the system is used
mainly in the eastern part of the state with only six live
scan workstations west of Lincoln. LB 1150 will allow there
to be a fee c harged t o those wh o are co nvicted of a
misdemeanor or a felony. The fee is $5 and again is charged
at the time of conviction. $4.50 is put into the Automated
Fingerprint Identification System f und a nd the other
50 cents goes i nto t he Gen eral F und . The AFIS fund is
overseen by the Nebraska State Patrol. The Nebraska S tate
Patrol xs to make su r e t he funds are used to maintain,
operate, expand, and upgrade as technology advances the AFIS
system and crxminalistics laboratory. Currently, money
which has been seized is being used to maintain this system.
There is nothing to say the money c an con tinue to be
utxlxzed xn this way. It currently takes about 400,000 per
year to ma intain this system. This does not allow for any
expansion into the smaller communities in the western par t
of the state, nor the addition of this system into a larger
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metropolitan communities. We need to fin d a way to
maxntaxn, upgrade, and e xpand th e sy stem to improve law
enforcement's ability t o serve t he comm unity. The
testifiers after me will go into greater detail on how the
system works and what the funding issues are. I also have
an amendment that we had drawn up at the request of the AFIS
Policy Board. It would include traffic offenses and str=ke
t he criminalist laboratory part. Thank you again for you r
time and co nsideration in this matter. I a n d the Polacy
Board would welcome any suggestions from the committee on
this matter.

SENATOR BOURNE: Th a n k you . Questions for Senator Cornett?
Senator A g u i l ar .

SENATOR AGUILAR: Senator Cornett, do you have any idea what
it costs to collect and process a set of fingerprints?

SENATOR CORNETT: I'm sorry. I couldn't hear you.

SENATOR AGUILAR: What it costs to collect and to process a
set of fingerprints?

SENATOR CORNETT: No , I do not. You would have to ask the
people that follow me on that.

SENATOR BOURNE: Thank you. Further questions? How is this
funded now?

SENATOR CORNETT: It has been funded by the appropriations,
but with some of the lack of funding in the past years, they
weren't able t o me et costs, if I'm correct, and they have
been using forfeiture money t o wo rk on maintaining the
system.

SENATOR BOURNE: So in the p a st, it was funded directly
through an appropriation.

SENATOR CORNETT: I believe so.

SENATOR BOURNE: And . . .

S ENATOR CORNETT: Again, that will be something that they
have to address because I don't wish to misspeak.
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SENATOR BOURNE: Ok ay .

SENATOR CORNETT: But I believe that's the case.

SENATOR BOURNE: Well, we' ll get to it. Thank you. Further
questions? Seeing no ne, thank you, Senator. We ' ve been
joined by Senator Friend from Omaha. First testifier in
support. And again, if the testifiers, the proponents of
t his bill would make their way fo rward, we' re going to
utilize the o n-deck area. So if the r e a re any other
proponents besides this gentleman, you s hould b e in the
front row and have already signed in. Welcome.

MICHAEI, STONE: Thank you. Should I begin?

SENATOR BOURNE: Pl ea s e .

MICHAEL STONE: Oka y. Good afternoon, Chairman Bourne and
committee members. My n ame is M ichael S tone, S -t-o-n-e.
I ' m a member of the AFIS Policy Board and the manager of the
Omaha pol ice c rime l aboratory, and I app reciate this
opportuni ty to speak in support of LB 1150. The Automated
Fingerprint Identification System k nown as AFIS came into
existence in Nebraska in 1994 when th e 93rd Le gislature
authorized the State Patrol to proceed with the acquisition
of an AFIS system and authorized the formation o f an AFIS
Policy Board. By the end of 1995, AFIS was installed and
operational. The Policy Board was established and began to
meet regularly to de velop policy, plan for expansion, and
resolve operational issues. AFIS is a computerized,
searchable database containing fingerprint cards and crime
scene latents submitted electronically to the State Pa trol
from law e nforcement agencies in Ne braska. Ther e are
320,000 fingerprint cards i n the dat abase r epresenting
32 million individual fingers f rom bo oking r ecords, sex
offenders, and l a w enf orcement employees. There are
7,157 unidentified crime scene latents in the database. The
system is us ed to exp edite identification of crime scene
prints, persons giving false information, identification of
Jane a nd John Doe d ec e a s ed , a n d ser v e s a s an ad v o c a t e f o r
the innocent. AF I S is comprised of a main server, live
scans , and wo r kst at i on s . The m a in ser v er at NSP
headquarters is th e heart of the system. An AF I S
administrator makes c e rtain the system is operational and
available 24/7 to pr ovi de critical fing erprint-based
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identification and record check services to law enforcement
and the public. Fourteen live scan units located in booking
and correction facilities are used to capture fingerprints
and biographical data o f persons booked for vari ous
offenses, and the six workstations are located in agencies
that provide fingerprint identification service to law
enforcement and the public. Life expectancy of technology
l ike AFIS is five to si x years. Our system is ove r
ten years old an d due to funding issues has not grown with
ever-increasing demands of law enforcement, nor has it kept
up with advancements in technology. With the exception of
e quipment replacements and essential improvements, such a s
electronic connection to the FBI criminal history database,
it is still the same basic system installed in 1995 . The
Policy Board is con cerned that t he State Patrol as the
agency responsible for the overall system i s un derfunded.
In fact, there is no funding earmarked for AFIS operations.
Last year, the Patrol expended $247,000 on maintenance fees
alone. Th at fee continues to grow. And as Senator Cornett
t alked about, it's approaching $400,000. In clos ing, w e
would like t o see ou r state financially prepared to meet
future maintenance and upgrade cos ts to keep this
xdentxfication sol ution viable. Without an ade quate,
o n-going source, it will become increasingly difficult t o
meet the public's expe ctation of accu rate, t imely,
fingerprint based criminal history checks for employment, to
protect them from identity theft a nd wrongful de tainment,
and law enfo rcement's nee d for accurate and ti mely
identification of criminals and wanted persons who come into
o ur c u s t o d y . Th ank you .

SENATOR BOURNE: Thank you. The committee has been jo ined
by Senator Chambers. Are th ere questions for Mr. Stone?
Seeing n o ne , t h a n k y ou .

MICHAEL STONE: T ha nk y ou .

SENATOR BOURNE: Next testifier in support. Welcome.

J IM PESCHONG: Thank you. Mr. Chairman and members o f the
Judiciary Comm ittee. My na me is Jim Peschong,
P-e-s - c - h - o- n - g . I am here on behalf of the Police Officers
Association of Nebraska, and we are encouraging your support
for LB 1150. The passage of this bill will ensure t hat a
funding mechanism i s established to support the Nebraska
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AFIS system with on-going maintenance costs, upgrades, and
enhancements to the system. Establishing an AFIS revolving
fund by assessing a fee to individuals who have been found
guilty of a criminal or traffic offense is not a new idea.
Similar programs are in place in Oklahoma and in New Jersey.
Our current system is over 10 years old, but it has not been
able to expand because of the lack of funding. However,
technology has significantly advanced over the past decade.
Currently, a jail facility may wait for d ays to kn ow if
someone who has been arrested may be wanted in another state
under a different name. The se types of inquiries can
generally be returned within a m atter of hours, if no t
minutes. Wai ting days for a response may h ave b een
acceptable 10 years ago, but it isn't acceptable today. If
we are to become better at what we do and be more responsive
to the citizens that we serve, we must identify a funding
source in order to meet those needs by ma intaining and
expanding our system. The AFIS advisory board believes that
to adequately fund this program, it needs approximately
$1 million a year committed to it. If a $5 AFIS fee wo uld
be assessed against every adult who is ordered to pay a
court cost in criminal and traffic matters, we believe that
dollar figure could be achieved. People are not always who
they say they are. Fingerprints are being used more a nd
more by law enforcement in trying to identify persons
associated with traffic citations. The re are a growing
number of drivers who do not have a driver's license with
them at the time of a traffic stop and pr ovide fictitious
information. Host o f these incidents result in a warrant
being issued or a notice of their driver's license being
suspended. Many times, this is w hen law enforcement
d iscovers that the name used on a citation was no t th e
person's real name. If a fingerprint was obtained at the
time of the traffic stop, it can be a fairly simple process
to confirm someone else's identity was used. Unfortunately,

of identity theft is t aken t o jail bec ause of a
fail-to-appear warrant. Having a fingerprint gives us the
ability to rapidly respond and resolve these matters with a
great deal of certainty. The automated fingerprint system
that was established over ten years ago needs to grow, but
it can't without adequate funding. Your support of LB 1150
is needed in order to establish this funding source. T ha nk
you for your consideration of this matter, and I' ll be happy
t o answer an y q u e s t i o n s .

some of these incidents come to our attention when a victim
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SENATOR BOURNE: Thank you. Are there...before I do that,
the committee has been joined by Senator Pedersen from west
Omaha. Are there questions...

SENATOR Dw. PEDERSEN: El kh or n .

SENATOR BOURNE: Oh , I'm sor ry . Elkho rn. Are there
questions for Mr. Peschong? So the amendment that Se nator
Cornett brought fo rward says that you' re going to put a $5
fingerprinting fee on an yone c onvicted, plus a tra ffic
violation.

JIM PESCHONG: Correct, for any criminal or traffic.

SENATOR BOURNE:
w ould g e n e r a t e ?

JIM PESCHONG: On taking the figures from 2004, which were,
the figures that I got from the Court Administrator's
Office, t hat w o uld ge nerate on those figur es about
$1.4 million. If you then subtracted out a 50 cent cost to
the courts fo r their administrative f ee, th a t's about
$141,000, so that would generate about $1.27 million.

SENATOR BOURNE: A nd t h en , how . .

JIM PESCHONG: Now that's providing that everybody did pay

Do we have any idea how much money this

t ha t .

SENATOR BOURNE: All collectible. Oka y. And just so I
understand, the database is maintained by the State Patrol,
but all law enforcement utilizes it?

JIM PESCHONG: That is correct. Th ere's basically what we
call an AFIS A dvisory Board, which is made up of Police
Officers Association of Nebraska, Police Chiefs Association
of Nebraska, the Sheriffs A ssociation o f Neb raska, the
Nebraska State Patrol, the Crime Commission, and the users
group that sit o n a board that then wind up making policy
decisions based on the AFIS system for the state.

SENATOR BOURNE: Can you think of another situation where we
place a surcharge on traffic warrants, things like that, for
basically something that's for the public good? And I guess
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the point of the question is, why don't we, everybody that
gets to ride in a cruiser, why don' t, you know, we assess
them $5? I mean, why this, versus...

JIM PESCHONG: People that are arrested for DWI, there is a
charge on that, a $100 testing fee that is assessed to them.
How we kind of came up with this, you know, we just kind of
looked at other states on what they are doing. I was
looking at one t his a fternoon, or r ather this morning,
San Gabriel, they wind up charging 50 cents for every $10
that is levied in the fine, and then they also assess $1 for
every vehicle that is registered. So it's just really kind
of all over the board in regards to h o w different states
wind up funding some of this.

SENATOR BOURNE: So other states are doing it.

JIM PFSCHONG: Yes.

SENATOR BOURNE: Further questionsy Seeing none, thank you.

JIM PKSCHONG: Okay. Thank you.

SENATOR BOURNE: Next. testifier in support. Welcome.

GARY JUILFS: Good afternoon, Mr. Chairman and members of
the committee. My name is Gary Juilfs, J-u-i-1-f-s. I'm
currently a member of the AFIS Policy Board representing the
Nebraska Sheriffs Association. I woul d offer testimony
today as to the value of the AFI S sy stem a s a law
enforcement tool, and its ultimate benefit to the citizens
of Nebraska. Prior to the advent of automated fingerprint
systems, latent prints were r ecovered at crime scenes by
investigators were really only of the value if the s u spect
was identified. Only then could a latent print be compared
to the fingerprints of a suspect to positively identify his
or her presence at the crime scene. Often, a suspect may be
developed days, weeks, or months after that fact, oftentimes
a fter other crimes were c ommitted by that person. Wit h
t oday ' s t ec h n o l o g y , a cold case, and that is one without a
suspect, may be quickly resolved by querying the AFIS
database against the latent print di scovered a t a crime
scene. The most recent complete report that w e have
concerning cold case hits are from 2004, and they n umbered
504. Some of these cases may have been solved eventually by
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conventional investigative techniques. However, the timely
identification and arr est of sus pects i n these ca ses
undoubtedly curtailed the n umber o f su bsequent cri mes
committed by some of these people. Clearly in my mind, the
AFIS system is a benefit to the people of Nebraska as a form
of crime prevention by getting criminals who commit multiple
crimes off the street in a timely fashion. As a member of a
sheriff's office, I can speak to the value of the AFIS
system as an aid to quickly identify people on warrants and,
in some cases, prove that the person detained is truly not
the person named on the warrant. With tod ay's t ransitory
population, it 's very co mmon fo r l a w enforcement to
encounter wanted persons from juri sdictions out side
Nebraska. To rap idly identify these types of suspects,
c ontinued planning and integration with ot her st ate an d
regional AFIS systems wall be necessary. Cur rently, we
can't consider these initiatives due to the lack of funding.
With increased public concern over h omeland security and
domestic peace of mind, the automated fingerprint system is
an extremely valuable technological tool. It de ser ves a
permanent sou rce of continued funding, and I would
respectfully ask this committee to give L B 1150 serious
consideration. Thank you, Senators, for your time.

SENATOR BOURNE: Th an k you . Questions for Officer Juilfs?
Seeing none, thank you. App reciate your testimony. Next
testifier in support. I do n't see anybody in the on-deck
area for opponents. Is there any ot her o pponents after
Mr. Mueller? Are there any neutral testifiers?
Mr. Mueller, welcome.

BILL MUELLER: Mr. Chairman, thank you. F or the record, my
name xs Bill Mueller, M-u-e-I-I-e-r. I appear here today on
behalf of the Nebraska State Bar Association in opposition
to LB 1150. When our committee first looked at LB 1150, we
thought that there was a drafting oversight because this $5
fee was being imposed on cases, and i t w as n o t tied to
whether there had been a fingerprint obtained in that case.
In talking with Senator Cornett, it is clear to us that the
proponents are h ere seeking a funding source for the AFIS
program, and we are certainly not here to ques tion t he
importance or efficacy of AFIS. We are here concerned about
the funding method being used. As this committee is aware,
last year, the Legislature passed LB 348, introduced by
Senator Bourne and Senator Brashear, increasing many court
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costs, many court fees. This year, LB 529 is on the floor,
the clerk of the district court bill, seeking to impose, or
seeking to increase the court costs another $5 to partially
fund that takeover. I believe that this committee has heard
a bill that Senator Synowiecki introduced increasing court
costs by a dollar to put more money, more needed money, into
t he judicial branch education. Our concern i s si mply a
policy question, and that is should our judicial system and
now, what I hear, our law enforcement system be funded with
a user fee, which is really what court costs or a court fee
is, or should they be General Fund funded? I'm cer tainly
aware of t he difficulty of obtaining general funds, but we
do believe that that is the appropriate funding m echanism
for something like A F IS . I'd be happ y t o answer any
questions the committee may have.

SENATOR BOURNE: Great . Thank you. Questions for
Nr. Nueller? Are you aware, do we put a fee on any other
criminal action? I know we have a host of fees on cou rt
act i o n s , bu t . . .

BILL NUELLER: And I believe that those fees are now imposed
on criminal matters, as well as traffic tickets.

SENATOR BOURNE: Further questions? Seeing none, thank you.

BILL NUELLER: Th an k y ou .

SENATOR BOURNE: O ther testifiers in opposition? L ast call.
Neutral testifiers? Senator Cornett to close.

SENATOR CORNETT: Again, I want to thank the committee for
hearing this bill today. To answer your question in regards
to appropriations, I spoke with the gentleman in the ba ck,
and there was a one time appropriation to set up the AFIS
system, and since that, it's kind of been left on its own to
try and find funding. We researched a number of di fferent
ways to try and fund this program. We even looked at the
cigarette tax, w h ich says part of that is to go to
infrastructure and t echnology updates, but that is limited
to $2,500 per year per agency. The need for AFIS funding is
greater than that. We appreciate, again, you li stening.
And if y o u have any suggestions, we are more than open to
amending the bill.
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SENATOR BOURNE: Thank you. Are there questions for Senator
Cornett? Seeing no ne, thank you. That will conclude the
hearing on Legislative Bill 1150. To open on Leg islative
Bill 1135, Speaker Brashear. As he makes his way forward,
can I have a show of hands...well, I' ll tell you, we' ll pass
on that g iven that th e next four bil ls are Senat or
Brashear's. We ' ll just take what we get. Do you want to
wait a minute until they clear the room, or no?

SENATOR BRASHEAR: W h atever the Chairman directs.

SENATOR F R I E ND :
( Laught e r )

SENATOR BOURNE: That 's right. You missed this. Senator

J ust keep a n eye on those lines .

P edersen .

SENATOR Dw. PEDERSEN: Thank you, Elkhorn, for coming.

T hank y o u .

SENATOR BOURNE: Spe a k e r Br as h e a r t o op en on LB 11 35 .

LB 113 3

SENATOR BRASHEAR: Thank you, Chairman Bourne, m embers of
the Judiciary Committee. My na me is Kermit Brashear. I
appear in introduction and support of Legislative Bill 1133.
In 1999, together with the leadership of the judicial branch
and other state and lo cal officials, we introduced
legislation to provide for audiovisual court. appearances in
criminal cases. This was a significant advance, allowing
technology to b ring about improved security and reduce
costs. The process has worked well, but after several years
of experience, we can now e xamine ways t o im prove the
system. The Com mittee on Practice and Procedure of the
Nebraska Supreme Court has studied the existing requirements
for audiovisual court a ppearances, and bas ed up on th a t
experience has developed recommendations for clarifying and
improving sections of the law. LB 1133 ref lects t hos
recommendations, and I was pleased to bring this bill on
behalf of the committee and t he Neb raska S upreme C ourt.
Represen atives of the committee will follow to provide you
with details on the legislation. I truly and str ongly
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believe that this ha s been a beneficial program for the
state. Thxs bil l ou ght to ma ke the use of audiovisual
technology more effective in the future, and make it s use
m ore wi d esp r e a d . I urge the committee's favorable
consideration and ad vancement o f Leg islative B ill 1133.
T hank you .

SENATOR BOURNE: Thank you, Mr. Speaker. Just for clarity,
I had s aid orig inally Legislative B ill 1135. So
Speaker Brashear was opening on LB 1133. I misspoke. With
that, are there questions for the speaker? Seeing no ne,
t hank y o u .

SENATOR BRASHEAR: I'm sure it was my error, Chairman. I 'm
s orry .

SENATOR BOURNE: First testifier in support of Le gislative
B il l 113 3 . Wel c om e .

R OGER K IRS T : ( Exhib i t 2 ) Than k you . Th an k you ,
Mr. Chairman, members of the committee. My name is Roger
Kirst, K-i-r-s-t. I teach at the University of Nebraska Law
School College, procedure and evidence. However, I appear
today as a reporter for the Nebraska Supreme Court Committee
on Practice and Procedure. Last year, the Nebraska Supreme
Court asked it s Co mmittee o n Pra ctice and Procedure to
review the provisions on audiovisual appearances to see if
there improvements that co uld be made to the statute that
might make it more workable and possible to try it o ut in
Nebraska, which has n o t ha ppened since the statute was
adopted in 1999. The committee looked at the statute last
year, looked at t he statutes in a large number of other
states. One of the first things we observed was th a t the
Nebraska statute was already much longer than the rules or
regulations in any other jurisdiction. It had kind of grown
during the drafting process apparently. We were not
involved in the original drafting. There were sections that
were duplicative, sections that w ere redundant, sections
t hat appeared somewhat awkward in the phrasing of what w a s
trying to be accom plished. Our su gg est i on an d
recommendation to the Supreme Court that perhaps was t h at
the best solution would be to do some technical clean-up of
the statute to try to coordinate the provisions, make t h em
read in a way that would emphasize what it was to be done.
And that was the recommendation by the committee t o the
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Supreme Court. The Supreme Court then forwarded that on to
the Unicameral, where now LB 1133 is in front of you. The
remarks I' ve handed out review that history and suggest the

for the particular provisions. If there's any questions, be
h appy t o a n s wer t h e m .

SENATOR BOURNE:
Profes so r Ki r s t ?

ROGER KIRST: Thank you, sir.

SENATOR BOURNE: Next testifier in support of Legislative
Bil l 1 133 .

DON KLEINE: Go o d af ternoon. My name is Don Kle ine,
K -1-e-i-n-e. I'm t h e chief of the criminal bureau for the
Nebraska Attorney General's Office, and I'm also a member of
the Nebraska Supreme Court Committee on Pr actice and
Procedure. And I'm here testifying, though, on behalf of
t he Nebraska County Attorneys Association in su pport o f
Legislative Bill 1133, letting you know the Nebraska County
A ttorneys Association has looked at this b ill . We ' re i n
favor of it . It's carefully drafted. There's n o
constitutional issues or violations. There 's n o suspect
problems with this particular bill. It 's a great bill to
allow greater public access again to the courts and e n sure
that the public has access to the courts. And I'd be happy
t o answer a n y q u e s t i on s .

SENATOR BOURNE: Th an k you .
Mr. Kleine? Senator Flood.

SENATOR FLOOD: Thank you , Senator Bourne. Mr. Kleine,
thank you for your testimony. I guess, I'm trying to get a
handle on what thxs really does for criminal court sessions,
especially. You know, xn Norfolk, we had the bank murders
t hat occurred up there. Wou ld this allow a def endant t o
appear by close-circuit television rather t han actually
transporting them from the jail or from the state pen or...

DON KLEINE: If you notice, in the bill, I think it e x cepts
evidentiary hearxngs. So, I think what we' re talking about
here is, xn a criminal proceeding, might be a bond r eview,
any bearding that wouldn't need to be necessarily evidence or

reasons I h a d drafted for the committee as to the reasons

Thank you . Are the r e qu estions fo r
Seeing n o ne , t h a n k y o u.

Are there questions for
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a confrontation clause issue with regard to witnesses. So
xt just allows for audiovisual appearance in that regard.

SENATOR FLOOD: Would there be any way, and the reason I ask
t h i s , and I l i ke t h e b i l l , i s b ec au s e i n m y co u n t y , m y
district, we had a number of defendants that w e re, b efore
their conviction, being held at Tecumseh State Prison. And
it required a lot of money to transport those d efendants,
and time and se curity, up to Madison County, be there for
the five-minute court arraignment and then drive back.

DON KLEINE: And this will be a situation that wo uld ta ke
care of that problem so it...

SENATOR FLOOD: If the technology is available.

D ON K L E I N E : ...if the technology is available, correct.
That' s, I think, one of the purposes.

SENATOR FLOOD: Okay. Thank you very much.

SENATOR BOURNE: Further questions? Seeing none, thank you.

DON KLEINE: Th a n k you .

SENATOR BOURNE: Next testifier in support.

BILL MUELLER: Chairman Bourne, members of the committee, my
name is Bill Mueller, M-u-e-1-1-e-r. I appear here today on
behalf of the Nebraska State Bar Association in support of
LB 1133. Our Bar Association Legislation Committee has
lawyers who are either p rosecutors or cr iminal defense
lawyers. When we look at criminal bills, generally they
will line up on opposite sides of that bill and the bar will
adopt a no-position on the bill. This was one of the bills
in the criminal law area that both prosecutors and criminal
defense lawyers looked at a nd recommended that the bar
support. So , I'm he r e on beh alf of the bar to support
LB 1133 as making necessary changes to this procedure. Be
happy to answer any questions you may have.

SENATOR BOURNE: Th ank you . Questions for Mr. Mueller?
Seeing n o ne , t h a n k yo u .

B ILL MUELLER: Th a nk y ou .
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SENATOR BOURNE: Other testifiers in support? Testifiers in
opposition? Testifiers neutral? Sen ator Brashear waives
closing on Legislative...that will conclude the hearing on
Legislative Bill 1133. Senator Bra shear to open on
Legislative Bill 1135. You' re still exerting your will over
the committee, Senator Brashear.

B 135

SENATOR BRASHEAR: Thank you, Chairman Bourne, members of
the Judiciary Committee. I' ll try and be on the right page.
I am legislator f rom Di strict 4. I'm appe aring i n
introduction and support of Legislative Bill 1135. LB 11 35
deals with a n often complex and technical area of the law
known as conflicts, or c onflicts of l aw. Thankfully, w e
have expertise from ou r t wo local law schools available
today to help guide us through the thicket of conflicts. As
you might expect, legal disputes often transcend state and
even national boundaries. To use a rather simple example
for the purposes of this introduction, suppose a Neb raska
driver has an accident with a Missouri driver while both are
driving in Iowa. The laws of each state might be somewhat
different in terms of both th e su bstance and pro cedure.
There would be a question, then, as to which state law would
be applied t o legal is sues a r ising from that situation.
Often, the choice of law will make a significant difference
as to th e ou tcome o f t h e case, or might. As a result,
courts and legislatures have developed standards over t he
years for resolving questions regarding the appropriate
application of laws of various jurisdictions when d isputes
cross boundaries. Generally, different standards have been
applied for s ubstantive as op posed to procedural law
situations. Stat utes of limitation have caused particular
dxffxculty because some courts have t reated statutes of
lamentation as procedural, and others have treated them as
substantive. The Uniform Conflict of Laws Li mitation A ct
was drafted by national experts to address questions such as
these. Prof essor Susan Franck of University of Nebraska
College of Law has brought this issue to our attention, and
I agreed to bring this bill before the Judiciary Committee
in order that Nebraska's approach to this i ssue c ould be

provide you with a summary of the issues and the different
examined and d iscussed. Profe ssor Franck will follow to
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means available to add ress them. I'm ho peful that the
Legislative Bill 1135 can b e a vehicle for discussion and
r esolution. I urge your favorable consideration and th e
b i l l ' s ad va n c ement . T hank you .

SENATOR BOURNE: Than k you .
Speaker ? See i n g n on e , t h ank
support. Welcome.

SUSAN F R ANCK: (Exhibits 3, 4) Goo d afternoon, Chairman
Bourne and members of the Judiciary Committee. I'm here to
speak today o n beh alf of LB 1 135. As Senator Brashear
indicated, I'm an assistant professor at the University of
Nebraska, where I teach conflicts of law, but I am not here
today in my capacity as a representative of the university,
instead, because, of my interest in this subject.

SENATOR BOURNE: Could you state and spell your name for the

Are there questions for the
you. First tes tifier in

r ecord ?

SUSAN FRANCK: Fr an c k , F - r - a - n - c - k .

SENATOR BOURNE: Th a n k y ou .

SUSAN FRANCK: The idea for this statute came when I was
preparing to teach conflicts of law for the first time in
Nebraska. I deci ded to research Nebraska's borrowing
statute, and what I found surprised me tre mendously. It
made me re alize that N ebraska's law meant that Nebraska
parties to litigation were a t ri s k of being ma nipulated
unfairly. So , let me tel l you quickly what a borrowing
statute is. It is a statute that reliably, predictably, and
clearly tells you which statute of limitations applies in a
multistate setting. Statutes of limitation are important
because they provide clarity about basic issues. Can I file
this complaint? The Nebraska borrowing statute is in chaos,
and the a mbiguity is un fortunately bein g manipulated

f l y . Th N b k S p * * C* t , ' t h o l t
recognized this and said, "To say the b orrowing statute
makes any particular sense would be a gross overstatement."
It also called the results from the statute bizarre, and I
i mpl i c i t l y i nv i t ed t h e Leg i s l a t u r e t o f i x t he p r ob l em.
Other scholars, such as Patrick Green at Cre ighton, have
noticed it a nd cal led the statute an embarrassment to the
bar and suggested revision of this issue at least 3 0 years
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ago. I' ve also provided you a copy with my brief piece in
The ebraska L a er . We need this cha nge t o provide
clarity, to let Nebraska plaintiffs know when they can sue;
to let N ebraska defendants know w hen they are no longer
subject to suit. The change is needed to provide procedural
fairness and prevent unfair forum shopping. Let me give you
the real case that's described briefly in t he article.
There was an Oklahoma gentleman who got into a car accident
i n Oklahoma with a Nebraska p arty . The evid ence, t h e
medical treatment, everything happened in Oklahoma. The
Oklahoma plaintiff's lawyer forgot to write down the statute
of limitations, and instead, aft er the statut e of
limitations passed, because of our borrowing statute, was
able to actually bring the claim be fore Nebraska c ourts.
Then, because he filed in federal court, could actually get
both his preferred law, namely Nebraska law, as well as h is
preferred fo rum of Oklahoma. This statute, LB 1135, will
fix that problem. It strikes a balance between the needs of
Nebraska defendants and plai ntiffs and adheres to
established neutral principles. It's similar to a provision
passed xn Ninnesota i n 2004. This statute is good for
Nebraska citizens and businesses. It closes a loophole to
increased clarity and ma kes the litigation process fairer
for everyone. Thank you for your time, and I look f orward
t o q u e s t i on s .

SENATOR BOURNE: Than.': you. Are ther e que stion" for
Professor Franck? Seeing none, thank you. Next tes tifier
i n suppo r t .

PATRICK BOR CHERS: Ny name is Patrick Bo rchers,
B -o- r - c - h - e- r - s , an d I am a p r o f es s o r and th e d ean of t h e
law school a t Cre ighton, although, like Susan, I wish to
make clear that I am appearing only in my personal capacity.
I also support this and applaud Professor Franck and Senator
Brashear for having taken the lead on this. I, too, when I
came to Nebraska noted the oddity of the Nebraska borrowing
statute. But not being as ambitious as Professor Franck, I
did nothing about it, but I'm happy to join in her efforts.
I thank this bill is a reasonable accommodation. It always
allows Nebraska plaintiffs to take advantage of the Nebraska
statute of limitations so there's n o unfairness or
shortening of the statute of limitations in an une xpected
way as one might encounter. And for out-of-state plaintiffs
who come to our cour ts and wish to rely upon the laws of
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other states, then t hey m ust accept th e statute of
limitations of that other s tate, o r in deed, the other
nation. So, I think this is a bill that will do a lot to
clarify what is a very dangerous area. If there's any area
of the law where things ought to be predictable and one
ought to be able to know the answer in advance, the question
of when the lawsuit can actually be brought seems to me to
be one of those things where t h ere ou ght to be a clear
a nswer. Unfo rtunately, the ex isting statute does no t
provide a clear answer. This does, and f o r that re ason
alone, I think it merits your favorable consideration. I' ll
be happy to take any questions if there are any.

SENATOR BOURNE: Tha nk you. Are there questions for Dean
Borchers ? Se ei ng non e , t h a nk you .

P ATRICK BORCHERS: Th a n k y o u v e r y m u c h .

SENATOR BOURNE: Other testifiers in support? Testifiers in
opposition? Testifiers neutral? Senator Br ashear w aives
closing. That wil l co nclude the hearing on Legislative
Bill 1135. Senator Brashear to open on Legislative B ill
1136.

LB 136

SENATOR BRASHEAR: Nr. C h airman, members of the Judiciary
Committee, my name is Kermit Brashear. I'm the leg islator
from District 4. I appear in introduction and support of
Legislative Ball 1136. LB 113 6 clarifies a mat ter of
administrative pr ocedure in order to eliminate a trap for
the unwary. During my tenure as a member of this committee,
we always worked to make an effort each time one of the se
traps was presented to eliminate it. I strongly believe it
is bad law and even worse pu blic p olicy f or substantive
outcomes to be dependent upon whether a particular or given
lawyer h as specific knowledge of a part icular aspect o f
procedure that i s no t readily apparent to all. One such
aspect of the Administrative Procedure Act has come t o my
attention in my own private practice of law. You may be
aware that the A dministrative Procedure Act al lows f or
appeals from ad ministrative contested case decided by an
administrative agency and appealed to the district c ourt.
Contested case is the adm inistrative term of art for a
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matter that is brought for resolution before an agency with
t he authority to res olve that m atter. Because t h e
administrative action is qu asi-judicial, the period f or
appeal to the district court from a final determination by
the agency is very short, 30 days. Wi t h that ba ckground,
let me exp lain the is sue a t hand in LB 1136. The
Administrative Procedure Act allows a rev iewing judge to
remand a matter back to an agency for add itional
fact-finding or other proceedings. Nebr aska courts ha ve
determined that the reman d to the agency under
Section 84-917(5)(b) of ou r st atutes constitutes a new
contested case. So, rather than a continuation of the prior
case th at was rema nded to the agency fo r fu rther
proceedings, the co urts h ave he ld th a t t he add itional
proceeding constitutes a new contested matter. The effect
of this i s th at once the agency mak es its final
determination on t he basis of the expanded record after
remand, a new appeal must be f iled wi thin a n other 3 0-day
time limitation. Suc h a result is contrary to the logical
assumption that the case would return to the original court.
LB 1136 would adopt language employed in Iowa an d ot her
states to clarify Section 84-917(5) and eliminate the trap
for the unwary that is created in that section. A lthough
this la nguage i s em ployed in Io wa, I recognize that
additional clarification may be desirable, and I w ill wo rk
with the committee and with its counsel to develop language
that all can ag ree a ccomplishes the i ntended aim of
eliminated the tr ap . I urge your favorable consideration
and advancement of LB 1136. And I thank you for your time.

S ENATOR BOURNE: Thank you. Are the questions for th e
Speaker? Seeing no ne, thank y ou. First testifier in
s upport .

BILL MUELLER: Chairman Bourne, members of the committee, my
name is Bill Mueller, M-u-e-1-1-e-r. I appear here today on
b ehalf of the Nebraska State Bar Association in support o f
L B 1136 . When our c om mittee l ooked a t LB 11 36 and
understood Senator Brashear's purpose for introducing it, it
made sense to us. I think that most lawyers who were in a
procedural situation that Senator Brashear described would
think that it was the same contested case, that it was not a
new contested case, and that their case would end up, would
return to the district court after the administrative agency
had handled the matter on remand. We, too, have had lawyers
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question the language of the bill, and we, too, are willing
to work with Se nator B rashear and committee counsel. I
think that the concept is a good one, and that is that once
you' ve tried a contested case, once you' ve appealed it to
the district court, once it's been re manded, i t doe sn' t
become a new case. It 's rea lly a continuation of the
underlying case, and that's a concept that we think should
be reflected in statute. Be happy to answer any questions
the committee may have.

SENATOR BOURNE: Thank you . Are t here ques tions f o r
Mr. Mueller? Seeing none, thank you.

BILL MUELLER: Th a n k you .

SENATOR BOURNE: Ot her testifiers in support? Testifiers in
opposition? Testi fiers neutral? Senator Brashear waives
c los i n g . Th at wi l l con c l u de t h e he ar i n g on Leg i s l at i v e
B il l 113 6 . (See also Exhibit 5) Senator Brashear to open
on Legislative Bill 1137. As he approaches, are there
testifiers in support of LB 1137? Are there any opponents
to this bill? One . Se nator Brashear.

LB 113

SENATOR BRASHEAR: Thank you, Chairman Bourne, m embers of
the Judiciary Committee. My na m e is Kermit Brashear. I
appear in introduction o f Leg islative B ill 1137 and in
support of it. Among the accomplishments during my tenure
on the committee of which I thought made sense was that we
were always addressing dollar amount limitations at various
places in the statutes. For exam ple, we ad justed t he
jurisdictional amount for county court, which is now indexed
every five ye ars, t o the Consumer Price Index. Another
example is in Section 30-24,125, where we raised the am ount
that can be pas sed through an estate without probate from
$10,000 to $25,000. It wa s suggested t o me during the
interim that the amount that can be transferred to a minor
without a conservatorship ought to be adjusted in the sa me
manner, and t hat it had not been for a considerable period
of time. LB 1137 makes that adjustment in the same ma nner
by increasing the amount from $10,000 to $25,000. I believe
that this c h ange will re flect modern monetary values and
inflation, and facilitate the resolution of d isputes, and
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increase the ef ficiency of judicial administration. But I
do understand there w ill be opposition from th e Bar
Association, which goes to show you how quickly (laugh) you
can lose your friends. But I welcome the dialog and I urge
favorable consideration of the bill and advancement. Tha nk
you.

SENATOR BOURNE: Than k you . Questions for the Speaker?
Seeing none, thank you . We ' ll try ag ain. Are t here
supporters of the bill? Opponents?

BILL NUELLER: Chairman Bourne, members of the committee, my
name is Bill Mueller, N-u-e-I-I-e-r. I appear here today on
behalf of t he Nebraska State Bar Association in opposition
to LB 1137. The Speaker took the words almost ou t of my
mouth. I just don't want the committee to get the idea that
just because Senator Brashear introduces something, that the
bar automatically supports it. We do not support LB 1137.
Our concern with LB 1137 is this: In a situa tion whe re
money is owed to a minor, which is what we' re talking about
here, what this bill would do would say that you do not need
to appoint a conservator for that minor, and you ca n giv e
that minor o r yo u can give the person having the care and
custody of the minor, up to $25,000 a year. Our concern is
this: Ninor is injured in some kind of an accident. The
minor settles the case, gets a certain amount o f mo ney.
Currently, and ca ndidly, I don 't kno w tha t thi s would
c hange, the insurance company is likely to require that a
conservatorship be appointed so that releases can be signed
for that minor. The money would be transferred from t he
insurance company into t hat conservatorship, and then the
o nly way that m oney c ould b e transferred out of tha t
conservatorship would b e up on a c ourt approving it. Our
concern is, i n th i s same scenario, if by chanc e a
conservatorship were not created, you would run the risk of
generally apparent taking the minor's money while the minor
was a mi nor . And w hen the minor reaches majority, there
would be no money available. So our concern is, and
currently, admittedly, that c ould h appen up to $10,000 a
year. Our concern is by increasing that t o $25 ,000, you
just increase the risk that someone will abscond with that
minor's money while that minor is a minor. We believe that
the current law protects the minor by, in most situations,
requiring the creation of a conservatorship and ha ving a
court oversee what ha ppens to tha t mon ey . That 's the
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purpose for our opposition.

S ENATOR BOURNE: T h a n k y o u . Questions? Senator Flood.

SENATOR FLOOD: Than k you, Chairman Bourne. Mr. Mueller,
thank you for your testimony today. Did I un derstand you
correctly? Your con cern is here is, say, the 13-year-old
young man gets $22,000. You don't want his parents to have
control of that? You want to make sure that's protected for
t hat 13 - y e a r - o l d ?

BILL MUELLER: That's correct.

SENATOR FLOOD: Currently under N ebraska law, isn't any
money owned by or any property or anything owned by a minor
really the property of his or her parents?

BILL MUELLER: I don't know. I don' t.

SENATOR FLOOD: I guess my concern is we have parents for a
reason, because they provide for the children. And what the
kid has in his bank account is what Mom and Dad allow him or
her to have in their bank account. I guess, I'm not
interested in conservatorships unless it's a lot more money
being created to frustrate the intent of what t he parents
want to do in raising their son or daughter.

BILL MUELLER: And I think the way that we looked at this is
that money belonged to the minor because i t was
necessitated, or it was created b ecause of an injury
sustained by the minor, was not the parents' money.

SENATOR FLOOD: So we have a newborn baby, three months old,
and Grandpa says, here's $10,000. Congratulations, son and
daughter-in-law on the birth of your new baby boy. Should
we m ak e t h at $10,000 go into a tax-deferred, protected
account so that when the kid turns 18, he or she can go to
the University of Nebraska? Or do we let the parent put it
in the piggy bank and add on a new room in the home s o the
kid has a warm bed to sleep in and...

BILL MUELLER: S enator, I think that under..

SENATOR FLOOD: Am I seeing this wrong?
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BILL MUELLER: I think that under Section 30-2,603, which is
Section 1 of the bill, this is money that a person is under
a duty to pay to the minor. I don't think that...

SENATOR FLOOD: So my example doesn't really work.

BILL MUELLER: I don't think that it does.

SENATOR FLOOD: But I guess the intent is, we have pa rents
for a reason. Why do we want to f rustrate it with a
conservatorship when Mom and Dad know how to spend Junior's
money.

BILL MUELLER: That is a leg itimate position for you to
t ake . We c an ' t . . .

SENATOR FLOOD: Okay. We can disagree on that, bu t thank
you. I appreciate it.

SENATOR BOURNE: Further questions for Mr. Mueller? Seeing
n one, t h a n k you .

BILL MUELLER: Th a nk y ou .

SENATOR BOURNE: O ther testifiers in opposition? T e stifiers
neutral? Senator Brashear to close.

SENATOR BRASHEAR: Mr . Chairman, members of the Jud iciary
Committee, knowing how closing is frowned upon, I hesitated,
but I couldn't resist.

SENATOR BOURNE: Not since you left. It's okay. ( Laughte r )

SENATOR BRASHEAR: I co uldn' t...

SENATOR BOURNE: We ' re a m uch friendlier committee now,
S enato r .

SENATOR BRASHEAR: Oh , I understand. I couldn 't res ist
under, because o f Sen ator Flood's examination. We d on' t
regulate a $100,000 gift. We don 't r egulate an $11,000
award. We regulate an $11,000 award, but we don't regulate
a $9,000 award. The bil l , u ndoubtedly, could b e much
improved by t h e input of the committee and of counsel, but
thxs xs like so many o f our statutes where we ' re just



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

L B 1115 , 11 3 7Committee on Judiciary
February 2 , 2 00 6
Page 24

sitting on idle . Heavens, maybe a n interim study or
hearings, but I think t h ere's something here that needs
a ttention. I urge the committee's consideration. I than k
you for all the time today, cumulatively. Thank you.

SENATOR BOURNE: Questions for the Speaker? Seeing none,
thank you. that will conclude the hearing on Legislative
Bil l 1 137 .

SENATOR Dw . PE DERSEN: We will now open the hearing on
LB 1115. Senator Bourne will present the bill . Whene ver
y ou ar e r ea d y , S e n a t o r B o u r n e .

L B 111 5

SENATOR BOURNE: Thank you, members of the committee. My
name is Pat Bourne, from the 8th Legislative District here
to open on Legislative Bill 1115. Legislative bill updates
certain statutes to include female pronouns in places where
only male p ronouns were previously used. It also removes
other references to male pronouns and replaces them w i th
s imple n o u n s .

SENATOR D w. PEDE RSEN:
Senato r F r i end .

SENATOR FRIEND: Senator Quick. Never mind. Thank you.

SENATOR CHAMBERS: I have a question.

S ENATOR Dw. PEDERSEN: Sen a t o r C h a mber s .

SENATOR CHAMBERS: S enator Bourne, I heard you mention m a le
pronouns, female pronouns. Are the r e a m ateur nouns in
t he r e ?

SENATOR BOURNE: Any what kind of nouns?

SENATOR CHAMBERS: You have all kind of "pro" nouns.

Any questions from the committee?

SENATOR BOURNE: There are all kinds.

SENATOR CHAMBERS: I want to know if there are any amateur
nouns. (Laughter) I'm try ing to get in the spirit. I
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don't have anything else, thank you.

SENATOR Dw . PED ERSEN: Any other questions f rom the
committee? Thank God. ( Laughter )

SENATOR CHAMBER: The chairman should never introduce a bill
to his own committee.

SENATOR Dw. PEDERSEN: A nybody here in support of LB 1115?

SENATOR FRIEND: He's planning on prioritizing this.

SENATOR Dw. PEDERSEN: Anybody in opposition? Any ne utral?
That will close the hearing on LB 1115 and our hearings for
t he d a y .


